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Summary 

Aggravated identity theft is punishable by a mandatory minimum sentence of imprisonment for 
two years or by imprisonment for five years if it relates to a terrorism offense. At least thus far, 
the government has rarely prosecuted the five-year terrorism form of the offense. The two-year 
offense occurs when an individual knowingly possesses, uses, or transfers the means of 
identification of another person, without lawful authority to do so, during and in relation to one of 
more than 60 predicate federal felony offenses (18 U.S.C. 1028A). Section 1028Ahas the effect 
of establishing a mandatory minimum sentence for those predicate felony offenses, when they 
involve identity theft. 

A sentencing court has the discretion not to “stack” or pancake multiple aggravated identity theft 
counts and, as with other mandatory minimums, may impose a sentence of less than the 
mandatory minimum at the request of the prosecution based on the defendant’s substantial 
assistance. 

More than half of the judges responding to a United States Sentence Commission survey felt the 
two-year mandatory minimum penalty was generally appropriate. The Commission’s report on 
mandatory minimum sentencing statutes is mildly complimentary of the provision. 
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Introduction 

Aggravated identity theft is punishable by imprisonment for two years, and by imprisonment for 
five years if the offense involves a federal crime of terrorism. 1 Aggravated identity theft only 
occurs when the identity theft happens “during and in relation” to one of several other federal 
crimes. It has the effect of establishing a mandatory minimum that would not otherwise exists for 
each of those predicate offenses. 

More than half of the judges who responded to a United States Sentencing Commission survey 
felt that the two-year mandatory minimum was a generally appropriate sentence. 2 The Sentencing 
Commission’s report on mandatory minimum penalties made little if any mention of the five-year 
terrorism penalty and instead directed its attention to the two-year identity theft mandatory 
minimum. 3 The Commission further confined itself to comparatively complimentary observations 
rather than recommendations, due to the provision’s relatively recent emergence and its 
somewhat unique characteristics. 4 

Section 1028A, parsed to its elements, declares: 

- Whoever 

- during and in relation to 

- any felony enumerated in 

— subsection (c) [predicate offense], [or] 

— section 2332b(g)(5)(B) [predicate terrorist offense] 

- knowingly 

- transfers, possesses, or uses 

- without lawful authority 

- a means of identification 

- of another person 

shall, in addition to the punishment provided for such [predicate offense or predicate terrorist 
offense], be sentenced to a term of imprisonment of 2 years [or a term of imprisonment of 5 years 
in the case of terrorist predicate offense]. 5 

Whoever 

Section 1028 A only punishes aggravated identity theft by individuals. Most federal crimes outlaw 
misconduct by both individuals and organizations, such as corporations, firms, and other legal 
entities. The Dictionary Act explains that “[i]n determining the meaning of any Act of Congress, 
unless the context indicates otherwise . . . the words ‘person’ and ‘whoever’ include corporations, 



1 18U.S.C. 1028A(a)(2), (a)(1). 

“ United States Sentencing Commission, Results of Survey of United States District Judges, January 2010 through 
March 2010, Question 1 (June 2010), available at http://www.ussc.gov/Research/Research_Projects/Surveys/ 

20 1 00608_Judge_Survey.pdf. 

3 Commission Report II, 325-44. 

4 Id. at 366-67. 

5 United States v. Barrington, 648 F.3d 1178, 1 192 (1 1 th Cir. 201 l)(“To prove a violation of 18 U.S.C. §1028A, the 
evidence must establish that the defendant: (1) knowingly transferred, possessed, or used; (2) the means of 
identification of another person; (3) without lawful authority; (4) during and in relation to a felony enumerated in 
§1028A(c)”); see also. United States v. Thomas, 763 F.3d 689, 692 (7 th Cir. 2014); United States v. Adepoju, 756 F.3d 
250, 256 (4 th Cir. 2014). 
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